I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
FRANK STEVENS, )
) No. BK 90-31144
Debtor(s). )
)
DONALD SAMSON, Tr ust ee, g Adv. No. 91-3061
Plaintiff)
)
VS. )
)
ELEVEN PO NT CORP. and )
JANI S DAVI S, )
)
Def endant s. )
OPI NI ON

On Cctober 9, 1991, the chapter 7 trustee filed a conplaint to
avoi d certaintransfers made by debtor, Frank Stevens, to defendants
El even Poi nt Cor poration and Janis Davis. The first three counts are
di rect ed agai nst El even Poi nt Corporation. The fourth count all eges
that debtor's transfer of certainreal estate in Novenber 1990 to Jani s
Davi s constituted a fraudul ent conveyance under secti on 548 of the
Bankr upt cy Code. Defendant Janis Davis has filed a notion for sumary
j udgnment, contendi ng that the property i n question was conveyed by
Frank St evens Enterprises, I nc. and not by the i ndi vi dual debtor in
this case, Frank Stevens. The trustee does not deny that the deed
conveying the real estate was i ssued by Frank St evens Enterprises, |nc.
However, the trustee argues that the corporation's charter was
forfeited in January 1983, prior to the conveyance, and that by

operationof law, legal titletothe property passedto Frank St evens,



t he sol e stockhol der. Accordingtothetrustee, therefore, debtor was
clearly the grantor of thereal estate at the time of the conveyance in
Novenber 1990, despite the fact that the deeditself states otherw se.

Sunmary Judgnent i s proper "if the pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, showthat there is no genui ne i ssue as to any
mat eri al fact and that the noving party isentitledtojudgnent as a
matter of law. " Fed.R Civ.P. 56(c). "The burdenis onthe novant to
show'that there is no genuineissue of material fact andthat heis
entitledtojudgnent as a matter of law,' and '[a] ny doubt as to the
exi stence of a genuineissuefor trial is resolved against the noving

party.'" LaScolav. US Sprint Communications, 946 F. 2d 559, 563 (7th

Cir. 1991) (citations omtted).

Al t hough defendant is the party who has filed for summary
judgnment, in a recent response to the argunments advanced by the
trustee, defendant has rai sed what appear to be materi al factual
guestions: (1) whether Frank Stevens was t he sol e st ockhol der of Frank
St evens Enterprises, Inc.; and (2) whether an agreenment exi sted
(apparently between t he corporation and Jani s Davis) totransfer the
property to Davis prior tothetinme that the corporation's charter was
forfeited. The Court clearly cannot grant sumary j udgnent in light of
t hese pendi ng questions of fact.

Alternatively, the Court has serious doubts as to whether
def endant coul d prove that sheis entitledto judgnent as a natter of

law. It appears, froma prelimnary revi ewof the question, that under



M ssouri law, *"[u] pon di ssol ution and paynent of expenses and cor porat e
liabilities, title to corporate assets vests automatically inthe

sharehol ders.” Mlgrimv. Jiffy Equi pnent, 247 S. W 2d 668, 676 (M.

1952). Defendant has failed to rebut or otherw se address the

trustee's argunent in this regard.

Accordingly, for the reasons stated, the notion for summary

judgment filed by defendant Janis Davis is DENIED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenmber 11, 1992

Frank Stevens Enterprises, Inc. was a M ssouri corporation.



